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Abstract

As mental health disorders have received more attention from modern-day legal systems,
questions about the impact of such disorders in relation to child custody proceedings become
increasingly pertinent. One of the controversial questions pertains to whether bipolar disorder
may be regarded as a valid reason to restrict or transfer custody rights from one parent to
another. This study discusses the legal status of bipolar disorder within cases of child custody
litigation before Indonesian Religious Courts and formulates an Islamic legal framework to
examine custody cases involving psychosocially disabled parents. Qualitative doctrinal legal
research is used as the methodology of the study, and statutory, conceptual, case, and
comparative approaches are employed. The findings reveal that there is no reason for bipolar
disorder to be automatically considered as an obstacle to child custody. It must be noted that
the significance of such a disorder lies in its impact on the ability of parent to provide adequate
caretotheir children as well as posing risks to the welfare of children. To solve this problem, this
study operationalizes sadd al-dhari‘ah into four phases of judicial evaluation: tahqiq al-manat
(verification of facts), taqdir al-mafsadah (risk evaluation), takyif hukmi (classification of the risk
into legal terms), and tadbir muwazan (balance between the risks and benefits). Thus, this
framework allows for conducting evaluations of child custody cases based on rational criteria
and at the same time protecting the interests of children. In this way, the this study argues that
custody restrictions may only be imposed if there is proof that bipolar disorder poses risks to the
safety or health of the child.
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Introduction

The institution of marriage holds great importance within Indonesian family law since it
encompasses more than just a union and partnership between two individuals. The relationship
between a man and a woman is also one where there is an element of the spiritual and legal in
terms of organizing social life (Nita, 2021; Titova & Poznyakov, 2025). Under Article 1 of the Law
No. 1 of 1974 concerning Marriage, marriage is defined as a connection between a man and a
woman which serves the purpose of creating a family based on the belief in God (Indonesia Law,
1974).In a similar vein, Article 3 of KHI makes it clear that marriage involves creating a household
of sakinah, mawaddah, and rahmah (Presidential Instruction, 1991). Even though marriages
seek to offer stability and security to family members, cases involving divorce may pose several
legal challenges. It is necessary to consider that divorce involves much more than ending an
existing relationship between two people.

One of the major implications of divorce in relation to the welfare of offspring includes the
issue of child custody. Though divorce may legally break the tie between the individuals in
question, it does not mean that the tie between children and parents will be legally broken (Rais,
2014); this can only be done if there are indications that maintaining ties with one of the parents
will affect the wellbeing of the children negatively (Ramadhan & Muslimin, 2022). This makes
child custody matters one of the most important aspects in divorce proceedings because it
involves a lot of interests, ranging from the authority of the parents to their emotional
attachment and the development of the children (Zuhdi et al., 2023). When deciding whether a
parent has the ability to take care of their offspring properly, more complex issues arise for the
judge to address.

This problem becomes even more evident in cases where one of the parents suffers from
mental illness. The importance of mental disorders in issues concerning parenting has been
increasing both legally and socially due to the possible effects of such disorders on the ability of
the affected individuals to look after children properly (Alibudbud et al., 2024). The most
common among the aforementioned illnesses is bipolar disorder due to its high prevalence rates
and impact on the everyday functioning of people. Bipolar disorder affects about 1-2% of the
total population of Earth and is among the main reasons behind people's inability to lead an
active social life (Trespalacios et al., 2024). This disease entails constant transitions between
mania and depression, which may impact the ability of patients to regulate their emotions and
make appropriate decisions and may cause interpersonal problems and poor parenting skills
(Jaggi et al., 2024). All these consequences affect not only those who suffer from this disorder
but also their families and children (Peay et al., 2013). The presence of bipolar disorder can pose
a significant challenge within a family, particularly in matters related to child custody
determination (Holford et al., 2023).

In the context of Indonesia's legal system, conflicts related to parents suffering from
bipolar disorder represent an especially difficult problem. According to Article 57 of the Child
Protection Law, in these situations, religious court judges should attempt to harmonize the
child's best interest principle and the principle of equal treatment of people with disabilities
(Idris et al., 2024). In this regard, legal norms can be found in different legislative acts such as
Marriage Law, Compilation of Islamic Law, the Child Protection Law, Civil Code regarding
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guardianship, and Law No. 8 of 2016 regarding Persons with Disabilities. Nonetheless, the
practical implementation of these norms is problematic when it comes to applying them in cases
of bipolar disorder, as this kind of mental iliness is characterized by its episodic nature, volatility,
and uniqueness. Moreover, there are problems connected to the determination of a moment
when one's condition may have a bearing on legal matters and the standards of evidence
regarding the parent's ability to fulfill their responsibilities. On the other hand, the principles of
Islamic figh related to sanity standards for care providers are well established.

Previous scholarship has examined child custody from several perspectives but has not
adequately addressed this intersection. In particular, the studies related to hadhanah in
Indonesia show that most of the judgments of the Religious Court take into account positive
legal norms, the clauses of the KHI, as well as the concept of maslahah, putting at the forefront
the best interests of the child, but their implementation differs significantly depending on the
case (Ramadhan & Muslimin, 2022). Similarly, comparative doctrine research highlights the
paramount importance of children's interests within the Islamic family law, but also shows that
there are great differences among legal systems (Mohamad et al., 2016). At the same time, the
empirical and normative research related to parental mental disorders shows that judges often
make decisions under the pressure of stigma and prejudice (Syahputra & Zuhdi, 2024). According
to some studies, parents with mental disorders are more likely to be deprived or deprived of
custody (Sabatello et al., 2021), but according to others, good adherence to treatment and
proper assistance can help avoid such outcomes (Kaplan et al., 2019).

From an Islamic jurisprudence perspective, sadd al-dhari‘ah is a preventative concept
whose function involves blocking any potential pathway that leads to harm (mafsadah)
(Rachmadhani et al., 2024). The use of the concept in addressing family law matters has been
investigated in recent scholarly studies, which found that sadd al-dhari‘ah could serve as an
appropriate child welfare tool (Rachmadhani et al., 2024). Despite such a positive finding, the
extant literature on sadd al-dhari‘ah still remains limited. While a number of studies deal with
the application of sadd al-dhari‘ah as a concept in family law without operationalizing it in
practical judicial procedures, there is a lack of scholarship regarding a systematic method of
analysis covering such issues as tahqiq al-manat (verifying facts), tadbir muwazan (balancing
interests), taqdir al-mafsadah (evaluating harm), and takyif hukmri (legal classification). The
present study attempts to fill this gap in the existing literature.

Another similar gap can also be observed in the body of literature concerning Indonesian
disability law. Previous studies highlight the necessity to provide legal measures that will
contribute to overcoming discrimination against people living with various disabilities, including
psychological ones (Rusydi et al., 2024). Nevertheless, such research hardly mentions the
problem of balancing disability rights and child protection in custody conflicts. Thus, there is a
need to take into account the normative opposition between two conflicting interests in cases
when judges have to choose whether they have to prioritize the interests of disabled parents or
child safety and protection. The mentioned problem can be directly connected with the issue of
legal competence since having custody automatically entails fulfilling the functions of
parenthood. The Islamic law highlights several prerequisites for exercising parental powers,
including maturity, sound judgment, and emotional capability (Widyaiswara & Zuhdi, 2023).
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Nevertheless, no comprehensive approach has been suggested to determine whether these
criteria are met when dealing with a case of bipolar disorder.

This need is further emphasized from the standpoint of the general principles of justice
and judicial rulings in accordance with it. According to the Indonesian law, judicial decisions must
consider legal certainty, justice, and benefits for society at once (Azni et al., 2025; Wantu, 2023).
In cases concerning child custody, all these principles coincide in one concept, the best interests
of the child, which means taking into account child welfare as a priority (Idrees et al., 2022). In
addition, recent research on parental mental illness proves that mental illnesses cannot be
considered individually but rather in connection with parenting capacity, adherence to the
therapy, support system, and child's needs (Holford et al., 2023; Tu et al., 2025). From the
perspective of Islamic family law, this approach is in harmony with the goals set forth by maqasid
al-shari‘ah, namely protecting descendants and preventing harm (Nasohah et al.,, 2025).
Therefore, it seems reasonable to conduct judicial assessments with an emphasis on evaluating
parental capacities in accordance with child needs.

In light of the foregoing context, the current study contributes towards filling an important
theoretical and practical gap in both Islamic family law and Indonesian custody jurisprudence.
The main contribution of this research is that it converts sadd al-dhari‘ah from a general theory
or doctrine into a methodical process of judicial reasoning by breaking down the process of
evaluation into four related stages; namely tahqgiqg al-manat, taqdir al-mafsadah, takyif hukmi,
and tadbir muwazan. Through such procedural stages of evaluation, the research establishes a
tangible methodology for analyzing custody cases where both parents suffer from bipolar
disorder. Accordingly, this study aims to examine the legal position of bipolar disorder in child
custody disputes and to formulate a balanced analytical framework for determining when such
a condition may justify limiting or transferring custody rights. Through this approach, the study
seeks to contribute to the development of evidence-based, non-discriminatory, and child-
centered judicial reasoning within Indonesian Religious Courts while enriching contemporary
discussions on Islamic family law, disability rights, and child protection.

Methods

In this study, qualitative doctrinal legal research design, also called normative legal
research, was employed. It aimed at the analysis of the consistency, coherence, and
interrelationship among legal norms based on a systematic analysis of the sources of law
(Dimyati & Wardiono, 2004). Doctrinal research design was suitable for this study because it
involved analyzing legal norms, legal doctrines, judicial processes, legal principles, legal
competence, and legal issues of child custody and child protection in relation to disabilities.
Normative-juridical perspective was adopted by the study with an application of statutory,
conceptual, case, and comparative approaches. By employing the above perspectives and
approaches, the study analyzed the interconnection between the doctrine of family figh,
especially the doctrine of hadhanah, and the Indonesian positive law with regards to custody
dispute of parents with psychosocial disabilities (Ibrahim, 2007).

Primary, secondary, and tertiary legal materials were used as the sources of law in this
study. The sources of primary laws were Law No. 1 of 1974 about Marriage, the Compilation of
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Islamic Law (KHI), Law No. 35 of 2014 about Child Protection which is amending Law No. 23 of
2002, Law No. 8 of 2016 about Persons with Disabilities, Article 433 of the Civil Code, and
Decision of Constitutional Court No. 93/PUU-XX/2022 about Guardianship. Secondary sources
of laws were the writings about ahliyyah and the conditions of hadhanah, articles about sadd al-
dhari‘ah, and interdisciplinary writing related to Bipolar Disorder. The sources of tertiary laws
were legal dictionaries and encyclopaedias that can help clarify some terms used in this study.
Furthermore, this study analyzed the decision of Bandung Religious Court No.
78/Pdt.G/2020/PA.Bdg that involved divorce and child custody case of a husband who has been
diagnosed with Bipolar Disorder and Borderline Personality Disorder. The case was chosen for
its illustration of the application of the best interests of the child principle on the case of episodic
mental disorder.

Data analysis process consisted of conducting qualitative content analysis of the statutory
provisions, Islamic law doctrines, judicial reasoning, and related literature from interdisciplinary
fields. The research design followed the operationalization process of sadd al-dhari‘ah into four
phases. In the first stage, tahqiq al-mandt was used to determine the factual aspects about the
mental condition of the parent and their capability to provide proper care, as well as the
circumstances under which the child lives. Taqdir al-mafsadah was used as an assessment tool
to estimate the probability and level of harm that might affect the welfare of the child. Takyif
hukmi served in categorizing the factual information obtained into Islamic legal and Indonesian
positive law doctrines. Finally, tadbir muwadzan was used as a balancing tool between child
protection, parental rights, non-discrimination and best interests of the child (Awang et al.,
2017).

In order to strengthen the validity of the methodology, the study conducted triangulation
among legal norms, court decisions, and clinical literature, but it kept its audit trail of legal
reasoning (Meydan & Akkas, 2024). The pertinent laws were compared to figh doctrines, courts'
considerations, disability rights conventions, and contemporary studies of bipolar disorder and
parenting. Such an approach was directed to preclude any bias that could derive from the
diagnoses made without taking into account the child protection and non-discrimination criteria.
One of the steps taken to achieve these purposes was developing a decision matrix through
analyzing the synthesis of the doctrine of Islamic law, Indonesian law, courts' judgments, and
interdisciplinary literature. It is important to stress that this matrix did not serve as a diagnosis
of mental health but rather as a tool for legal analysis to promote more transparent and
accountable evaluation of the custody risk factors. The indicators to consider included clinical
stability, treatment adherence, previous relapses, risks to children, family support, and expert
opinion. Nevertheless, the study remained limited to normative legal analysis and did not involve
direct clinical examination of individuals with bipolar disorder or psychological assessment of
the parties involved in the Bandung Religious Court case. Medical and psychological sources
were therefore utilized solely to inform the legal analysis of parenting capacity in custody
disputes.
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Results and Discussion

Three key findings are presented in this section. Firstly, the diagnosis of bipolar disorder
does not necessarily render parents legally incompetent or strip them of their parental rights,
since it becomes relevant for the purposes of law only when it clearly impacts the ability of the
individual to parent. Secondly, evaluations of custody should make clear distinctions between
stable and non-stable states of the patient’s health, since bipolar disorders are episodic
conditions that impact their ability to care for their children differently depending on whether
they are experiencing a depressive or manic episode. Thirdly, sadd al-dhara’i* can be formulated
into a system of legal argumentation using four stages.

Legal Review of Legal Competence for People with Bipolar Disorder in Determining Child
Custody Rights

Legal competence is defined as a person’s ability to secure rights and conduct legally valid
actions (Subekti, 2017). Legal competence can be considered one of the fundamental legal
concepts in issues of child custody since it will determine the ability of a parent to bear legal
duties and responsibilities towards their child (Maryati, 2021). Prior to evaluating whether a
parent can be deemed as fit to perform their parental duties, it is essential to ascertain whether
such a person has the required legal capacity to take up parental duties. This becomes especially
important when dealing with bipolar disorder since there might be some concerns about how a
particular health problem relates to legal competence. Notably, having a mental health
condition does not mean that a person lacks legal competence. Instead, what makes bipolar
disorder legally relevant will be its impact on the person’s decision-making process, their
capacity to control their actions and exercise appropriate judgment, as well as provide consistent
parental care.

It is pertinent to note that the laws of Indonesia do not automatically presume mental
disorders as aninability to act legally. According to the provisions of Article 433 of the Indonesian
Civil Code, an adult who experiences serious mental deficiency shall become a ward and hence
will not have the capacity to conduct any acts as per the rules of law (Rusydi et al., 2024). Despite
the fact that a ward is a legal entity, he will not be able to conduct his acts legally based on the
principles of guardianship (Kitab Undang-Undang Hukum Perdata (KUHPer), 2017). This
restriction can be explained by the provisions of Article 446 of the Civil Code that invalidates civil
acts conducted by wards following a judgment, and Article 452 that renders wards in a similar
legal position to children with regard to specific civil acts (Syafi'ie, 2024). Notwithstanding the
foregoing, such limitations become applicable after a judgment is made by the court. This means
that guardianship cannot be applied on the sole premise that there exists a diagnosed mental
disorder. This is because the presence of mental disorders is different from the consequences of
a court decision (Wirya, 2020).

The same idea is illustrated in Law No. 8 of 2016 on Persons with Disabilities, which states
in Article 32 that people with disabilities are allowed to be legally incapacitated only after being
ruled by a district court, providing procedural protection against discriminatory assumptions
about their capabilities. Because bipolar disorder falls under the category of a psychosocial and
mental disability under the law, any assumption of incapacity due to the diagnosis would be
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invalid since the legal determination of incapacity needs to be carried out through a legal
procedure based on the individual's conditions and ability (Mulia et al., 2024). As a result, the
diagnosis itself does not imply the incapacity of the patient as long as no formal judicial ruling
takes place. This means that any individual diagnosed with bipolar disorder will remain legally
capable until a judge decides to take the opposite measure via guardianship. This change in
perception of incapacity illustrates the transition from incapacity as a status to a capacity-
focused perspective.

Legal competence is another aspect that needs to be addressed when discussing the
Indonesian law on family issues. It is enshrined in Article 51 paragraph (2) of Law No. 1 of 1974
regarding Marriage which stipulates that the guardian shall be mature, sound mind, fair, honest
and of good character (Undang-Undang Republik Indonesia Nomor 1 Tahun 1974 Tentang
Perkawinan, 1974). However, “sound mind” is not meant to refer to people who do not have
any psychiatric condition. Instead, it means having adequate rational, emotional, and behavioral
capacities to perform the task of guardianship (Sisilya et al., 2024). Since there is no precise
definition in the law itself, judicial interpretation and evidence will play significant roles when
applying such law to cases (Allagan et al., 2024). As a result, decisions related to parental
competence must not solely depend on judicial opinions and diagnoses. Courts need to consider
the findings from psychological and psychiatric assessments on the cognitive, emotional, and
behavioral capabilities of parents to ensure their well-being (Mulia et al., 2024).

This attitude is similarly embodied in Article 109 of the Compilation of Islamic Law (KHI)
which grants Religious Courts the authority to strip guardianship from a guardian when proven
to be unable to fulfill guardianship duties owing to behaviors such as drinking, gambling,
wastefulness, madness, negligence, or abuse of power (Abdurrahman, 2004). The provision
forms one of the legal grounds to act upon the issue if guardianship fails to meet the best
interests of children (Hasibuan, 2023). It is noteworthy that the article is concerned not only with
medical conditions, but rather with its consequences and behavior of the guardian. Guardianship
could be stripped off because of the fact that the guardian's behavior demonstrates an inability
to meet the demands of the legislation regarding the protective and caretaking functions
(Nasohah et al., 2025). In this regard, it should be mentioned that the term “insanity” is usually
used in legal practice to indicate serious psychological disability or a mental illness significantly
affecting a person's ability to function properly (Sa’dan et al., 2022). Therefore, the point is not
whether a person is diagnosed with bipolar disorder, but how serious the disorder is and affects
caregivers' abilities to take care of their children.

All the mentioned legal acts (the Civil Code, the Disability Law, the Marriage Law, and the
Compilation of Islamic Law) clearly present a common principle that is based on the assumption
that bipolar disorder alone does not mean lack of legal competence or parental rights. Legal
limitations can be introduced only if there are objective reasons for believing that the illness
affects the ability of the parent to undertake the duties of parenting according to the needs of
the child. This system of regulations represents the equilibrium between two contradictory
goals. In particular, such an approach ensures the protection of rights of persons with mental
health problems, but it also retains power of the court over people who put their children in
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danger because of mental problems. Comparative summary of these laws can be found in Table

1.

Table 1. Legal Framework on Legal Competence and Child Custody for Parents with

Bipolar Disorder

Sources of Law

Legal Provisions

Legal Implications for People with Bipolar
Disorder

Law No. 8 Tahun

2016 about
persons
disabilities

with

(Article 32 & 33)

Persons with disabilities can
only be declared legally
incompetent through a district
court ruling; guardianship is
granted based on an official
request.

People with bipolar disorder are still considered
legally competent, unless there is a court ruling
declaring them incompetent based on a petition
for guardianship. A medical diagnosis alone is
not sufficient, because it concerns the legal
certainty that must be provided to a person, a
medical diagnosis alone is insufficient without a

Civil Code Article

433

Compilation
Islamic
Article 109

of
Law

Adults suffering from ‘brain
disease’, ‘mental retardation’,
or ‘blindness’ must be placed
under guardianship.

Guardianship rights may be
revoked by the Religious Court
if the guardian is proven to be
insane, an alcoholic, a gambler,
a spendthrift, or has abused
their authority, for the benefit
of the child.

court decision as legal evidence of legal
certainty.
Bipolar disorder may become a legal

consideration for guardianship only when it is
proven to cause severe and recurring
impairment that affects the parent’s civil
capacity and caregiving function. However,
under certain stable and well-managed
conditions, a parent with bipolar disorder does
not automatically lose legal competence or
custody rights.

If a person with bipolar disorder is
psychologically unstable, thereby endangering
the child, custody rights may be revoked and
transferred to relatives or other parties in the
best interests of the child.

Law No. 1 of 1974

on
Article
paragraph (2)

Marriage

51

The guardian must be of sound
mind, mature, fair, honest, and
of good character.

The requirement of ‘sound mind’ reflects the
requirement of mental stability. Bipolar
disorder does not automatically disqualify a
person. Disqualification or restriction is justified
only when clear, objective, and relevant
evidence shows that the condition causes
severe impairment or creates a concrete risk to
the child’s safety and welfare.

On the basis of the above-mentioned legal discussion, individuals suffering from bipolar
disorders cannot be legally deemed incapacitated simply due to their mental condition.
However, should bipolar disorder exhibit itself in its severe and chronic state resulting in the
deterioration of one's judgment skills, performance of the aforementioned legal duties, and
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inability to take proper care of his or her child, then this can become the grounds for filing for
guardianship. The court in such cases will have to make a determination whether or not
guardianship would be necessary, and this will be done based on substantial proof and according
to the appropriate legal process. As soon as an individual falls under the category of being
declared incapacitated and under guardianship, he or she loses the opportunity of performing
specific civil duties, which, among others, include duties related to taking care of one's children
(Ramadhan & Muslimin, 2022). Therefore, the legal question is not about bipolar disorder itself
but about the degree to which it leads to incapacity.

The capacity-based approach has also received considerable reinforcement from
Constitutional Court Decision No. 93/PUU-XX/2022. The said court decision should not merely
be understood as an update on the language of Article 433 of the Indonesian Civil Code but more
as a constitutionally-driven move to enhance legal certainty, justice, and proportionality in
establishing legal capacity (Sisilya et al., 2024). According to the Constitutional Court, people
who have psychosocial disabilities, which include individuals suffering from bipolar disorder,
cannot be considered as automatically lacking legal capacity in the absence of a proper judicial
declaration supported by strong evidence of functional incapacity (Azzahra et al., 2025). It is
important to note how the decision of the Constitutional Court marks the move away from the
conventional status approach towards one grounded on an individualistic assessment of
cognitive, behavioral, and functional capacities. Moreover, the decision recognizes the
discriminatory nature of the conventional language utilized in Article 433 and brings Indonesian
guardianship law closer to human rights principles and new understandings of mental health
(Allagan et al., 2024).

Constitutional Court Decision No. 93/PUU-XX/2022 can be immediately applied to cases
involving child custody. Being binding decisions of the Constitutional Court, judges will have to
construe provisions of Article 433 and other provisions in conformity with the principles
provided for in the decision. Consequently, the deprivation of any of the right to exercise
parental power, custody, and guardianship cannot be based only on the grounds that the parent
has a psychosocial disorder. The judge will need to prove that the parent’s health is actually so
deteriorated that his/her legal competence has been affected to such an extent that the child
might be endangered. By doing so, the judge will promote one important legal concept, namely
non-discrimination, while at the same time retaining his/her powers to act upon facts.

However, there is still some room for legal ambiguity resulting from the Constitutional
Court’s ruling. Thisis because the determination of legal capacity and care giving ability is subject
to judicial interpretation, evaluation of evidence, and expert opinion. Hence, different courts
might make different decisions in similar cases. However, Constitutional Court Decision No.
93/PUU-XX/2022 provides an important constitutional precedent by urging judges to go beyond
rigid and diagnostic reasoning, and carry out individualized assessments based on principles of
procedural justice, medical evidence, actual cognitive ability, and proven care giving ability
(Syafi’ie, 2024). In this regard, a bipolar disorder would be legally significant if it has been proved
that its consequences have an impact on parental ability and child welfare. Constitutional Court
Decision No. 93/PUU-XX/2022 in relation to other laws pertaining to legal capacity of people
with bipolar disorder is highlighted in Table 2.

Al-Ahkam: Jurnal llmu Syari'ah dan Hukum ~ Vol. 11, Nomor 1, 2026



158  Syaifuddin Zuhdi, Lutfi Robiatul Adawiyah, Marisa Kurnianingsih, M Junaidi, Abdul Hakim

Table 2. Constitutional Court Decision No. 93/PUU-XX/2022 and the Legal Capacity of
Persons with Bipolar Disorder

Aspects In relation to Constitutional Court Decision Number 93/PUU-XX/2022
Determination of Legal The Constitutional Court has ruled that persons with disabilities (including
Incapacity (Disability bipolar disorder) should not be automatically deemed legally incompetent
Law) without a formal process and strong evidence.

Guardianship (Civil Code) The Constitutional Court's interpretation of Article 433 removes stigma
and encourages objective assessment based on actual cognitive function
rather than discriminatory labels or terms.

Criteria for Guardianship The Constitutional Court emphasised that the requirement of sound mind

and Custody (KHI and must be assessed medically, not based on assumptions, and that

Marriage Law) guardianship rights can be revoked if the guardian is proven incapable of
performing their duties, not solely because of their disability label.

One of the case examples related to the topic is the Bandung Religious Court Decision No.
78/Pdt.G/2020/PA.Bdg in which the issue of a divorce and a child custody matter was
adjudicated based on one of the parties having a medical condition of suffering from bipolar
disorder. Specifically, the panel of judges provided legal arguments considering the medical
condition of the mother who was known to be a sufferer of bipolar disorder when deciding child
custody issues (Rozigi & Ghozali, 2025). In the findings and arguments made based on the
evidence presented to the court, the condition of the mother was found to have an effect on her
emotional well-being and inconsistency when taking care of the child, especially during the
relapse. On the other hand, the father was determined to be much more stable and competent
to take care of the child daily and provide the necessary support for the child. As such, custody
was awarded to the father rather than to the mother in the interest of the child (Abrar, 2025).

Bipolar Disorder as an Obstacle to Obtaining Child Custody According to the Concept of Sadd
al-Dhari‘ah

The doctrine of sadd al-dhari‘ah is an important principle of Islamic jurisprudence aimed
at the prevention of any harm by closing any means of achieving such harm (Rullah, 2019).
Indeed, the literal translation of this concept is “closing the path (to destruction).” This doctrine
acts as a prevention strategy, which can be used to prevent both individual and public harm
arising from certain actions resulting in mafsadah. In the field of family law, especially in issues
related to child custody, the use of sadd al-dhari‘ah as a doctrine implies that one can use it as
a guideline to determine whether certain conditions or actions might be dangerous to the child’s
well-being. However, sadd al-dhari‘ah must be based on solid evidence, which implies that
preventive legal action is needed only if there is a possibility of harm, but not if there are some
suspicions or labels.

In applying the principle of sadd al-dhari‘ah in resolving cases of custody of children
between parties suffering from bipolar disorders, it is important to review the notion of legal
competence within Islamic law. In Islamic law, competence may be defined through the concept
of ahliyyah that implies a person's fitness for holding rights and doing legally permissible acts
(Al-Zuhaili, 1996). The majority of classical jurists tend to consider ahliyyah as comprising two
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related branches: ahliyyah al-wujib and ahliyyah al-ada’. While the former refers to a person's
competency for possessing rights and undertaking legal duties, the latter pertains to the ability
to fulfill legal requirements via acts that are lawful (Al-Zuhaili, 1996). Unlike ahliyyah al-wujiib
that is typically assigned to a person regardless of his/her intellectual capacities due to having
legal personhood, ahliyyah al-ada’ relies on an individual's intelligence, reason, and
comprehension of legal acts (Suranto et al., 2020). This is especially relevant to cases of custody
as the right to raise a child may directly depend on legal competence.

In addition, classical Islamic jurisprudence distinguishes complete from incomplete legal
capacities. As far as the case of ahliyyah al-wujib is concerned, legal scholars acknowledge both
the incomplete and complete versions (Abu Zahrah, 1958). While the former applies to
circumstances where someone may have rights but no duties, or vice versa, the latter is
associated with complete legal personhood, which entails having rights as well as duties
simultaneously. It should be noted that the idea is crucial, since it implies that the legal status
cannot be easily terminated. As such, the presence of mental disorders does not deprive
someone of basic legal personhood and his or her right to enjoy some rights. In this respect,
individuals with bipolar disorder will still have the rights and duties unless otherwise stated by
law.

Ahliyyah al-ada’ is much more connected to the issue of custody because it relates to
performing acts of legal significance. Islamic scholars differentiate between ahliyyah al-ada’ al-
nagisah (incompetence to act) and ahliyyah al-add’ al-kamilah (competence to act).
Competence to act is attained when an individual becomes baligh (legally adult) and has ‘aqgl/
(sound reason), thus being mukallaf (fully responsible) under the provisions of Islamic law
(Mafaid, 2020). The condition of soundness of mind represents a general objective, which
consists in performing duties in a reasonable way and in no case causing any harm to another
person’s well-being. In regard to child custody, the condition is especially significant as it
presupposes regular making decisions, stable emotions, child’s safety, and fulfilling all the legal
and ethical obligations.

In this respect, people suffering from bipolar disorder must never be classified into a static
group of legally incompetent persons. In light of ahliyyah al-wujib, such patients remain
competent subjects under Islamic law since a medical diagnosis will not deprive them of their
basic rights and duties. On the other hand, the issue is more complicated when it comes to
ahliyyah al-ada’. Indeed, bipolar disorder is considered episodic, which implies that the
capabilities of an individual are contingent on whether a person experiences a particular phase
of the disorder. During the period of stable mental functioning, a mother can still do all her legal
acts, make sound decisions, and care appropriately for a child. Yet, in case of severe mania or
depression, the same person is capable of having transient mental conditions that affect his or
her emotional state or decision-making skills. Therefore, the question of competence or
incompetence must always be decided depending on whether bipolar disorder actually makes a
mother incapable of caring for a kid at a certain moment. Table 3 illustrates how the problem
differs with respect to both the stable and unstable states of bipolar disorder.
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Table 3. Legal Capacity of Persons with Bipolar Disorder in Stable and Unstable Phases

Aspects Stable Phase Unstable Phase
Psychological or Mental state is relatively Significantly impaired; may experience
mental state normal, able to think clearlyand delusions, impulsivity, or severe depression

rationally, and control emotions

Category of Remains fully valid (entitles one  Remains fully valid as legal status; rights and
Ahliyyah al-Wujub  to rights and imposes religious obligations remain attached, but the actual

obligations) performance of certain obligations may be
postponed or limited until the person
returns to a stable condition.
Category of Functionally competent, Temporarily invalid; loss of legal capacity

Ahliyyah al-Ada’ capable of performing legal
duties and responsibilities

Hadhanah or guardianship in Islam is the responsibility of caring, nurturing, and educating
children who cannot take care of themselves owing to age or some particular circumstances
(Abdurrahman, 2004; Multazam, 2025). The core intention of giving custody rights is to
guarantee the welfare of the child (al-mashlahah al-mahdhah) and save them from any threats
which may lead to harm in their physical, psychological, and spiritual development (Kadarisman
et al., 2025). This means that the best interest of the child should be taken into account as a
standard criterion while assessing the eligibility of the person taking charge of the children.
These are seven criteria required for hadhanah to be undertaken (Sabiq, 2006), as presented in

Table 4.

Table 4. Requirements for Hadhanah in Islamic Law

Custody Requirements

Description

Baligh (Mature)

Caregivers must be of legal age (mature) in order to have full
responsibility in caring for children.

Sound Mind

Caregivers must be of sound mind and not suffer from mental
disorders.

Able to Educate

The caregiver must be physically and psychologically capable of
caring for and educating children.

Trustworthy and of good
character
Muslim

The mother has not remarried

A Free Person

Must be honest, trustworthy, and not have bad behavior that
children can imitate.

If the child is Muslim, then the caregiver must also be Muslim to
maintain their faith.

If the mother remarries, the right of hadhanah is forfeited unless
her new husband agrees and it is safe for the child.

The caregiver must not be in a state of slavery because they cannot

~focus on caring for the child.

The stringent criteria of hadhanah can also be appreciated from eight functions of a family:
religion, socio-culture, affection, security, biological or reproductive, socialization and
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education, economic, and environment development functions (Putri & Chami, 2025). It can be
seen from the above-mentioned functions that the concept of custody does not pertain only to
the physical well-being of children, but rather also includes the emotional, ethical, educational,
security, and social aspects. Wherever the guardian or caregiver lacks ability to fulfill the above
functions in a safe manner, the welfare of the child can be compromised (Saraswati, 2024), which
is where sadd al-dzari‘ah comes into play as a preventive measure in law before any damage
happens. Four operational procedures will be used in the examination of sadd al-dzari’ah;
namely, (1) Tahqiq al-Manat, (2) Taqdir al-Mafsadah, (3) Takyif Hukmi, and (4) Tadbir Muwazan.

Tahqiq al-Manat: Identifying Risk Factors in Parents with Bipolar Disorder

The very first step involved in implementing sadd al-dhari‘ah in cases of child custody
disputes among bipolar parents is tahqgiq al-manat, and it refers to the procedure of confirming
the actual situation that leads to the legal determination (Awang et al., 2017). In terms of the
principles of figh, there can be no implementation of a legal ruling unless the facts surrounding
the case are correctly understood in relation to the real reason behind such a case (mandt). In
this particular case, it is not only about the mere presence of bipolar disorder in a person but
whether this illness would affect the ability of that parent to offer secure care for the child. As
such, in order to make the appropriate assessment, it is important to take into consideration
issues like clinical stability, recurrence, compliance with medication, family support, experience
of taking care of the child, and presence of any abusive behavior.

The characteristics of bipolar disorder is the presence of manic and depressive episodes
experienced periodically, which have a profound impact on emotional control, behavior, and
functioning (Khofifah, 2025). In a state of mania, a person might show high energy levels,
irritability, impulsiveness, or poor judgment, while depression would be accompanied by such
symptoms as sadness, withdrawal, lethargy, and decreased functioning. The intensity and
frequency of those episodes may greatly differ from one person to another depending on
biological factors, psychological predisposition, compliance with therapy, personal and social
circumstances, as well as stressors encountered in life (Lapalme et al., 1997). From the
standpoint of law, it is critical because bipolar disorder by nature implies temporary rather than
permanent episodes of mania or depression. Thus, merely being diagnosed with the condition
is not enough to prove one's parenting abilities.

The relevance of bipolar disorder to custody disputes becomes apparent when its
symptoms affect caregiving performance. While some parents suffering from bipolar disorder
can be competent caregivers during phases of stability, others experiencing manic episodes have
a greater chance of engaging in impulsive, aggressive, or dangerous behavior that may put their
kids at risk. In Indonesia, one such incident included a mother who was diagnosed with bipolar
disorder without receiving proper treatment for the disorder. In one instance, she physically
abused her baby through slaps, pinches, and even by pouring soap on the child (Khofifah, 2025).
This led to social workers getting involved since there was evidence to suggest that the child had
been subjected to physical violence. Cases like this are often used to prove that the individual's
iliness can put children in danger. However, it does not mean that all people with bipolar
disorder will behave in such a manner.
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However, another set of issues may arise in relation to severe depressive episodes. If a
parent suffers from severe depression, it may be difficult for him or her to carry out the basic
duties involved in caring for a child. This problem could include inability to supervise the child,
care about his or her emotional needs, or handle emergencies properly. In some cases, the
parent suffering from severe depression could experience suicidal thoughts or total withdrawal
from parenting, which would put the well-being and development of the child at risk. Still, this
danger cannot be assumed simply because the parent suffers from bipolar disorder, since the
iliness involves phases when the person is completely normal. Therefore, the court has to
conduct a thorough investigation in order to understand the nature of the issue at hand.

The procedure of verification of facts must be done based on credible and objective
evidence. While the judges will still make the ultimate ruling on the issue, the evaluation of the
capability of the parent as caregiver will require inputs from psychiatrists, clinical psychologists,
social workers, among others. The medical history of the parent, his/her psychiatric records,
expert opinions, witnesses' statements, and evidence of his/her behavior towards his children
may all provide valuable insights on the condition of the parent. Evidence will not only prove
whether the parent suffers from bipolar disorder but whether the illness truly affected his or her
ability to parent. In this regard, the principle of tahqig al-manat serves as an evidentiary sieve
that separates perceived danger from actual danger.

Non-discrimination is another important characteristic of tahgiq al-manat. The mere fact
that someone suffers from bipolar disorder does not mean that the person is an unsuitable or
dangerous parent. The key issue here is to find out how the disease impacts the care provided
by the parent to his or her child in actual practice. This means that judges need to thoroughly
document such matters as the health condition of the parent, the results of psychiatric
examinations, the statements made by relatives, as well as the data on the way the parent has
raised their children. If required, judges can order an independent psychological or psychiatric
evaluation of parents in order to obtain unbiased data about their parenting abilities (Holford et
al., 2023; Tu et al., 2025).

Taqdir al-Mafsadah: Assessing Potential Harm to the Child

After establishing the factual circumstances based on tahqiq al-manat, the next process in
the analysis of the issue is taqdir al-mafsadah, which is the identification of the kind, severity,
and likelihood of any harm that may occur if custody is given to the parent suffering from bipolar
disorder (Munawwaroh, 2018). Based on sadd al-dhari‘ah, having a hazardous situation alone
does not necessarily make it appropriate for the court to take action. Instead, the court needs
to ascertain the potential and significant threat posed by the situation to the child. Therefore,
taqdir al-mafsadah entails the need to consider how the situation will affect the behavior of the
individual, as well as his or her ability to care for the child. This is because the purpose of
conducting taqdir al-mafsadah is to know whether keeping the custody with the individual will
cause any harm.

The first potential harm associated with bipolar disorder in relation to custody
arrangements is physical harm. As noted in the above discussion, the manic phase can impair an
individual’s judgment, emotions, and behavioral control capabilities. This will increase the

Al-Ahkam: Jurnal llmu Syari'ah dan Hukum ~ Vol. 11, Nomor 1, 2026



Bipolar Disorder and Child Custody in Indonesian Religious Courts: Operationalizing ... 163

likelihood of engaging in dangerous behaviors which might directly involve inflicting bodily harm
on children. For example, a well-known case in point where a mother with bipolar disorder was
found guilty of abusing her baby demonstrates how the failure to manage symptoms can lead
to physical harm towards children. Other types of harms include the indirect harms caused by
behaviors such as driving carelessly with one’s child or neglecting a child for prolonged periods
of time due to the effects of manic phases. It should be understood that such behaviors can
emerge without any intent to cause harm but can pose a serious threat nonetheless; therefore,
these behaviors are important considerations within legal contexts (Harries et al., 2023).

A further dimension of mafsadah assessment involves its impact on psychological well-
being and proper development. Children growing up in insecure caregiver relationships are likely
to suffer from fear, insecurity, and distress. According to research findings, children whose
parents suffer from serious psychiatric disorders are more vulnerable to the risk of anxiety,
depression, behaviour issues, and learning problems (Tu et al., 2025). The importance of the
psychological damage to the child's development in terms of hadhanah is associated with the
fact that its goals involve offering affection, care, and appropriate upbringing (Yuniansa et al.,
2024). Thus, by failing to be present and available to respond to the child's requests, caregivers
fail to provide the psychological safety crucial for the proper development of the child.
Therefore, psychological mafsadah deserves special consideration alongside physical danger.

In addition, another issue relates to the very episodic nature of bipolar disorder. While
conditions which are permanent tend to have more predictable consequences, bipolar disorder
involves periods of stability followed by relapse. Thus, although a parent might be capable of
performing the responsibilities of being a caregiver in times of remission, in times of severe
mania or depression, the same parent may find themselves temporarily incapable of doing so.
The episodic nature of bipolar disorder may thus affect parenting styles, supervision, and
emotional involvement in negative ways. This may lead to stress and insecurity in the child as
the process of developing into a healthy adult largely depends upon predictability, consistency,
and emotional stability (Desiningrum et al., 2024). Thus, from the perspective of taqdir al-
mafsadah, the court needs to consider the probability of recurrence of such behavior patterns.

It is precisely the preventive nature of sadd al-dhari‘ah which is highly pertinent in cases
where the likelihood of the infliction of harm and its magnitude are substantial. In this context,
empirical research shows that parents who suffer from serious mental disorders have higher
rates of restrictions imposed on their parental rights than those free of any such problems. For
example, according to Seeman, approximately 50% of women suffering from schizophrenia lose
their custody temporarily or permanently (Seeman, 2012). It is worth noting that schizophrenia
is a different problem compared to bipolar disorder and cannot be used for a comparison
(Harries et al., 2023); however, the above-cited example illustrates that a mental disorder is
taken into account solely when there is some concrete threat to the child's well-being.
Moreover, while judicial precedents do not exist in the Indonesian legal system, case law
indicates that courts are willing to apply preventive measures if it can be shown that the child
would be endangered or neglected in such a situation (Holford et al., 2023).

The classical juristic discourse on Islamic jurisprudence also took into account the need to
evaluate the possible risks posed by mentalillnesses in the case of custody disputes. The concept
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of good judgment (al-‘agl), according to the different Sunni schools of thought, was an important
condition for being able to exercise the right to guardianship and custody due to the
responsibility of protecting and nurturing children that goes hand in hand with this duty. In
general terms, jurists considered severe mental disability as incompatible with the task of
guardianship since there was a danger that children would be neglected or put at risk. In al-
Shafi‘i’s case, good mind was one of the conditions necessary for custody although in certain
cases of very minor and rare mental disorders, an exception could be made (Khotimah et al.,
2025). On the contrary, the Hanafi, Maliki, and Hanbali schools held a more stringent view since
mental disabilities were inconsistent with custody duties.

Under taqdir al-mafsadah considerations, it is not an automatic ground for restricting the
parents’ rights to their children that they have bipolar disorder. However, in such cases, legal
action becomes necessary where the bipolar disorder exposes the child to substantial danger to
his/her physical health, emotional well-being, or development. Sadd al-dhari‘ah, accordingly,
would demand a proportionate analysis where the risk of injury or damage is assessed against
protecting the rights of parents and their relations within the family. In cases where the
management of bipolar disorder by the parentis successful and proper arrangements have been
made to mitigate the risk of harm, legal prevention becomes unnecessary. However, where the
illness cannot be successfully managed and poses a grave risk to the welfare of the child,
preventive measures become necessary as a means of safeguarding him/her from potential
damage.

Takyif Hukmi: Legal Classification and Juridical Basis

Takyif hukmi, which is the third step in the process of operationalizing sadd al-dhari‘ah,
involves legally classifying facts and risks ascertained in order to arrive at juridical implications
(Darmawan, 2018). Following the ascertainment of facts based on tahgig al-manat and
assessment of any risks involved based on taqdir al-mafsadah, the third step involves legally
categorizing such situations based onthe criteria provided by positive and Islamic law. As regards
cases involving custody between parents suffering from bipolar disorder, takyif hukmi entails
legally determining the extent to which the illness impacts on the legal provisions relating to
hadhanah. This step is crucial since not all mental disorders create legal consequences. The
reason being that such an implication will depend on whether the discovered facts fit into the
criteria set forth for creating legal effects under positive and Islamic laws.

Among the conditions set forth in classical Islamic jurisprudence in order for hadhanah to
be carried out are such criteria as reaching the age of maturity, sanity, being able to educate and
take care of the child, practicing Islam, not marrying another husband in case of a custodial
mother, and not having legal impediments. From among these conditions, that of sanity holds
an especially crucial place in view of its direct relationship to the person’s ability to provide
adequate protection and nurture to the child. In general, classical jurists were of the opinion that
severe mental deficiency would mean the loss of custody rights as a mentally incapacitated
individual could hardly be trusted to properly manage another’s affairs (Zahraa & Malek, 1998).
They are referred to as fasiq al-tadbir or an individual incapable of practical reasoning (Baidawi
& Sunarto, 2020). Although, according to the Shafi‘i jurisprudence school, there may be some
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exceptions in the form of a very mild or periodic mental disturbance, the mainstream juristic
position states that serious mental disability is inconsistent with hadhanah duties (Safii, 2025).

This approach to the issue of custody in case of the diagnosed parent is based not only on
some purely technical aspects of the Islamic law but on more ethical considerations of
responsibility in Islam. It should be noted that, as quoted in Zahraa and Malek (1998), "The
Prophet said, 'Everyone of you is a guardian and everyone of you shall be asked of his subjects,'
meaning, everybody is a guardian and responsible for his subjects, and the man is the guardian
of his family" (Al-Bukhari, 2010). In fact, custody in Islam is perceived as not only a right of a
mother but also as a serious duty, which means the possession of necessary skills for ensuring
proper protection, education, and guardianship of children (Zahraa & Malek, 1998). It means
that in case of a bipolar disorder, the problem is not the disease itself but the possible inability
of a parent to fulfill her duties toward the child. As seen in the principle of sadd al-dhari‘ah, the
decision to restrict a certain right is made due to its potential threats.

In a similar vein, this perspective manifests itself in Indonesian positive law. According to
Article 105 of the KHI, when the age of a child is below 12 years, the law awards custody to his
or her mother. In addition, when the age of the child is more than 12 years old, he or she has
the option of choosing either parent as a place of residence. In its plain meaning, this article
creates a presumption in favour of maternal custody. Nonetheless, the presumption cannot be
seen as an absolute rule that needs to be considered against the backdrop of other
considerations regarding child welfare (Idris et al., 2024). The assumption that the mother
should have a priority in custody comes out of the belief that such practice benefits the child
under normal circumstances. The presumption will not prevail if it becomes evident that the
interests of the child are not properly safeguarded anymore.

The above interpretation is strengthened through Article 49 of Law Number 1 Year 1974
about Marriage and Article 26 of Law Number 35 Year 2014 amending Law Number 23 Year 2002
about Child Protection, which states duties of parents towards caring for, educating, and
protecting their children (Zuhdi et al., 2025). The above statement becomes clearer with the
mention of Article 109 of the KHI, where Religious Court has the authority to declare a
guardianship nullified for various reasons, including if the guardian has a mental disease, is
wasteful, alcoholic, gambling, is neglectful, and abuses children. Though the Article mentions
guardianship, it is often utilized when there is a dispute on custody issues since the two have a
common objective, providing children with the protection and proper upbringing from
individuals who are able to perform their role as a parent (Ramadhan & Muslimin, 2022). It is
important to note that, in the above provision, insanity should not be regarded merely as a
disease but rather a legal categorization used when someone’s mental state negatively impacts
his ability to take care of the children.

The application of the legal classification mentioned above could be seen in Bandung
Religious Court Decision No. 78/Pdt.G/2020/PA.Bdg about a case related to the child custody
problem. In the process of solving the case, the court learned from the evidence that the mother
had acted in ways that threatened the safety of the child by subjecting the child to physical
abuses and periods of neglect due to the mental condition of the mother (Rozigi & Ghozali,
2025). On considering all the pieces of evidence, the court decided that the mother was not
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appropriate anymore to assume the role of hadhanah regardless of the general rule in favor of
maternal custody provided in Article 105 of the KHI. Relying on Article 49 of Law No. 1 of 1974
about marriage and Article 26 of Law No. 35 of 2014 about child protection, the court said that
the rights and responsibilities of parents go hand in hand. Therefore, the mental condition of the
mother has been a significant factor affecting the ability of the mother to provide adequate care
due to the young age of the child and her recurrent sickness (Rozigi & Ghozali, 2025).
Consequently, custody was transferred to the father because the arrangement was considered
more consistent with the child’s welfare and long-term development (Abrar, 2025).

The case is illustrative of a legal principle that can be drawn out of it. The Court did not
automatically assume that bipolar disorder would make the individual eligible for legal
disqualification. Neither did the Court ignore the legal rights of the mother simply because she
had the disease. On the contrary, the legal implication was brought into the picture only because
there was evidence of a direct connection between the illness, the conduct of the mother as a
caregiver, and the danger to the child. It was determined that the father would be better able
to ensure the emotional, ethical and safe upbringing of the child (Muafiah et al., 2025). This is in
keeping with the principle of equality before the law in that individuals with psychosocial
disabilities still retain their legal rights, unless proven otherwise.

For this reason, it can be asserted that takyif hukmi shows that the suffering from bipolar
disorder does not by default preclude a person from being granted custody rights under both
shari‘ah law and positive Indonesian law. What needs to be proved is the impact of the disorder
on the ability of the parent to assume the parental duties of hadhanah. Such an assertion is also
justified by the idea of non-discrimination in combination with a modern approach according to
which mental illness should be viewed in regard to its effects rather than as a medical condition.
However, such a conclusion respects the underlying rationale of sadd al-dhari‘ah according to
which judicial interference is allowed in cases where custody poses a serious risk to children
(Zuhdi et al., 2025). Therefore, what has to be concluded at the legal classification phase
becomes the foundation for tadbir muwazan in its next phase.

Tadbir Muwazan: Balancing Benefits and Harms and Formulating Practical Solutions

The last step in the use of sadd al-dhari‘ah is tadbir muwazan, which means that the
process involves balancing different types of maslahah (benefits) and mafsadah (harms) in order
to achieve the best legal outcome for all parties involved (Awang et al., 2017). Unlike the other
steps of applying sadd al-dhari‘ah, which involve verifying facts, assessing the risks, and
classifying them, tadbir muwadzan combines all of these aspects in making a final decision
regarding the situation at hand. In cases of custody involving a bipolar parent, the key issue is
not whether or not there is such a condition, but rather whether keeping, limiting or taking away
the right of custody would be the best solution in protecting the interest of the child while
respecting the rights of the biological parents to the maximum extent. Therefore, at this step of
application of sadd al-dhari‘ah, the court needs to balance the benefits and risks of letting the
child live with his or her biological parent.

The underlying principle in all the process must be that which isin the best interests of the
child. It can safely be assumed that the principles of both Islamic and modern child welfare
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legislation will agree on this point, since child welfare is considered the central consideration in
making decisions about custody. In accordance with the objectives of Islamic legislation, which
include protecting human life and maintaining the honor of the community and its lineage as
well as promoting people’s welfare, one could say that protecting children is an integral part of
this principle. Therefore, it would be important to evaluate the success of tadbir muwazan not
only in terms of how well parents’ desires have been taken into account but also in terms of the
child’s wellbeing in the long term. That being said, such a requirement should not lead to
unnecessary breaking up of families.

Another key factor that needs to be taken into account is the advantage gained by
retaining the involvement of the parents. The role of the parents cannot be overstated in the
case of the healthy development of a child physically, emotionally, and psychologically. More
often than not, mothers have an important role to play, especially when children are very young.
Detachment of a caregiver can lead to emotional distress, loss, and disruption of attachment to
the child. The benefits that might be lost because of the deprivation of custodial rights include
emotional proximity, care, maternal love, and the chance for a healthy relationship between a
biological mother and the child. Moreover, the legal rights of the parents represent legitimate
interests that must not be limited unjustifiably. As stated from the perspective of human and
disability rights, people with mental disabilities still have the right to live with their families and
exercise parental duties if capable (Minsih, 2023).

However, the preservation of parents' rights must not come before the duty to protect
children from possible harm. As stated in the earlier sections, unregulated bipolar disorder may
pose some considerable danger in cases where symptoms are severe, frequent, or poorly
managed. Frequent relapses, lack of compliance with prescribed medication, lack of support
from family members, or past experiences of abuse and neglect on the part of parents may
significantly raise the possibility of potential harm. In these cases, it would seem that maintaining
unrestricted custody will be far more harmful than beneficial for the welfare of the child's safety,
stability, and growth. Maintaining custody despite the possibility of potential danger to the child
simply because of respect for parental rights is indefensible. It conforms to progressivist theories
on jurisprudence, wherein law is seen as having a duty to help the disadvantaged, including
children. Even if this entails going beyond standard principles of justice in favor of substantive
justice, law should take into consideration that it is not only bound by principles but also by the
reality of human welfare as the supreme law (Agusta & Zulfikar, 2025).

One of the most important aspects of this balancing method of tadbir muwazan is that it
does not compel courts to impose either an all-or-nothing solution for a case involving a bipolar
parent. One of the advantages of using this method is that it is open to solutions based on
proportionality and intermediates. For cases where bipolar disorder can be managed and where
support systems are present, the courts may impose measures that would allow parents to
maintain contact with their children while at the same time lessening possible danger. Measures
like supervised visitation, joint custody with supervision of relatives, periodic judicial
supervision, compulsory treatment, psychological monitoring, or provisional custody
conditioned upon the well-being of the parent, among others, may be used.
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As a means of creating more openness and accountability in the balancing process, a
decision matrix can be used in this case to aid in judicial analysis. This decision matrix would
work as a multifactored decision aid where judges can assess alternative options based on legal
and factual considerations. Instead of making decisions using intuition or isolated facts, the
judge can weigh alternative options such as keeping the child with his or her mother, father, or
both parents. Such an exercise will involve considering aspects such as psychological stability,
compliance with treatment plans, relapse rates, safety concerns, emotional ties to the child,
family support, expert opinions, and the best interests of the child.

From a holistic perspective, the application of tadbir muwazan shows that bipolar disorder
need not necessarily act as an impediment to receiving custody. Rather, custody rulings ought
to be based on a balancing of costs and benefits in light of established facts, identified risks,
relevant legal standards, and best interest of the child. In situations where the condition is
effectively managed, and the necessary supporting arrangements are in place, allowing parents
to play a more active role can provide greater benefits than potential limitations. On the other
hand, in situations where there are clear risks of harm to the welfare of the child, then
preventative measures including transfer of custody rights could be considered warranted.

To ensure that the assessment of the above factors is objective and transparent, the use

of a decision matrix is proposed. A decision matrix is a multi-criteria assessment table (see Table
5), which can help compare alternatives (e.g. custody to the mother vs. custody to the father)
based on various relevant criteria.

Table 5. Decision Matrix for Assessing Custody Risk in Cases Involving Parents with Bipolar
Disorder

Criteria Required Evidence
Clinical stability over the past 6—12 months Summary of psychiatric medical records;
remission/stable status; no acute episodes
Treatment adherence (pharmacotherapy + Compliance records, prescriptions, routine therapy,

psychotherapy) test results if available

Frequency & severity of relapses over 24 Timeline of manic/depressive

months episodes/hospitalisations; degree of severity

Existence of support network (family, backup Certificates, statements from neighbours, list of

caregivers) caregivers

Quality of co-parenting & communication Mediation records, history of conflict, written

with former partner agreements

Safety & safeguarding history (domestic Police reports, P2TP2A reports, social worker

violence, neglect, abuse) assessments

Home stability & minimum economic Proof of residence, salary/business slips, living

requirements (housing, income) conditions

Child's special needs & emotional Child psychologist assessment, interaction

attachment observation, school report cards

Substance use (alcohol/drugs) & comorbidity ASSIST/DAST screening, doctor's certificate of good
health
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Criteria Required Evidence
Independent expert opinion Written report and dated recommendations
(psychiatrist/psychologist)
Compliance with religious norms & non- Testimonials from community/mosque/community
discriminatory social behaviour leaders
History of compliance with previous court Copy of decision, compliance/sanction records

decisions/rules

In order to provide some insight into the manner in which the proposed decision matrix
could function in practice, three possible cases can be used for illustration purposes. For
example, in the first possible case, a parent who suffers from bipolar disorder has been clinically
stable for six to twelve months, has adhered to prescribed medical treatments, has not had any
episodes of relapse, is receiving sufficient help from his or her wider family network, and does
not have any history of violence, abuse, or neglect. In such a case, the proposed matrix would
point out that the risk level is relatively low, while the parenting capabilities are high. Therefore,
it would be inappropriate to deny custody only due to a diagnosis, and different kinds of custody
could be possible based on the particular situation.

The second scenario involves a parent who experiences repeated relapses, fails to comply
with treatment recommendations, lacks a reliable support system, and has a documented
history of neglectful or unsafe behaviour toward the child. In this case, the matrix shows the
presence of considerable risks since the presence of several elements that are considered
dangerous for the well-being of a child exists at the same time. It is very likely that due to the
lack of supervision and insufficient treatment, the child might suffer neglect, psychological or
even physical damage. In this case, the principle of maslahah and mafsadah would suggest
moving the custody to the other parent or another person. However, this does not mean that
the rights of the parents should be fully stripped.

Third Scenario: An intermediary situation where the state of affairs regarding the parent
is that of recovery, although there still exists the potential for relapse. The parent is cooperating
with their therapy and receiving assistance from the rest of the family, indicating a desire to
fulfill their duties of caregiving, while at the same time leaving open the possibility of future
setbacks, together with the fact that the child in question might be too young to look after
himself. It would therefore make sense in this case for the courts to implement a proportional
response through such options as supervised custody, shared custody with the assistance of the
extended family, visitation rights that depend on conditions being met, or temporary custody
that can be periodically reassessed.

The perfect result of tadbir muwazan would, thus, be an arrangement of custody which
will benefit the child the most while ensuring no excessive limits on family interactions as well.
There are certain situations where the only possible course of action would be handing over full
custody to another caregiver, such as the father or any other person from the extended family,
as the parent suffering from bipolar disorder would not be able to take care of the childrenin a
continuous manner. This does not necessarily have to mean forever. A proper solution to this
problem could also include a provision of revisiting this decision once there is some
improvement and a stable situation with the mother’s mental condition. This could be achieved
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by transferring full custody to the father but allowing the mother the right to visit her children
under supervision and making her go through the process of psychiatry. Once the improvement
is proved through adequate medical reports, the court will revisit the decision made previously.

This system is in accordance with the principles of non-discrimination and disability
because it does not categorize people according to their medical condition. Parents suffering
from psychological problems do not automatically become unfit parents as their ability to take
care of a child can only be assessed based on their situation, compliance with therapy, support
they have, and their parenting abilities. The inclusion of a mechanism for review recognizes the
fact that the mental problem may change with time. Therefore, the restriction put by law should
be proportional to the level of danger posed and could even be modified in response to changes
in circumstances.

If looked at using sadd al-dhari‘ah, only when bipolar disorder poses a significant threat of
causing mafsadah will this be considered as a legitimate reason for limiting hadhanah. Sadd al-
dhari‘ah is not an approach that seeks to isolate from family a person who suffers from a
particular disease or mental problem but one that seeks to take preemptive measures against
potential harm. This is in line with the objectives of Islamic law, as well as Indonesian positive
laws, which include Article 51 paragraph (2) of the Law on Marriage of No. 1 of 1974, Article 109
of the Compilation of Islamic Law, Article 433 of the Civil Code, and Article 32 & 33 of the Law
on Persons with Disabilities No. 8 of 2016. Together, the abovementioned provisions suggest
that restrictions can only be justified if there is evidence showing that the parent’s mental health
condition affects his/her capability to take care of the child in terms of physical, psychological,
and spiritual health.

Combining all these four stages in the framework established throughout the course of
this research, there arises an organized approach to the evaluation of custody battles between
parents suffering from bipolar disorder. Using the tools provided by this framework, courts can
avoid making one of two equally wrong decisions, either stereotyping parents on the basis of
their mental illness, or ignoring any existing dangers to the welfare of the child. Furthermore,
the suggested decision-making matrix helps to achieve the same end, by providing an organized
way to consider all the relevant factors in a case, thus avoiding subjective judgments in the
matter. In light of this framework, a parent under control of their bipolar disorder can retain the
right of custody with adequate measures putin place, while in the second case, custody should
definitely be taken away from them due to the danger to the child’s welfare.

Finally, the framework reflects the broader objectives of maqgasid al-shari‘ah. The principle
of hifz al-nasl (protection of offspring) is realized through efforts to safeguard children from
harmful caregiving environments and to ensure their healthy development. At the same time,
the principle of hifz al-‘agl (protection of intellect and mental well-being) is also relevant because
it encourages proper treatment, rehabilitation, and support for parents experiencing mental
health conditions. Rather than viewing child protection and parental welfare as competing
interests, the proposed framework seeks to harmonize both objectives through a balanced and
evidence-based approach. In this way, the operationalization of sadd al-dhari‘ah contributes not
only to the protection of children but also to the development of a more humane, non-
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discriminatory, and accountable model of custody adjudication within contemporary Islamic
family law.

Conclusion

This study concludes that bipolar disorder does not automatically constitute an
impediment for the exercise of child custody rights. As per the principle of sadd al-dhari‘ah, the
condition will only have legal significance when proven to entail a real risk to the safety, welfare,
and development of the children. The suggested four-tiered model shows how the disputes over
custody between the parents suffering from bipolar disorder could be assessed in a systematic
and proportional way. The court should first establish the actual situation by applying tahgiq al-
mandat, which involves the verification of such factors as the person’s clinical state, his/her
relapses and history of relapses, compliance with treatment, family environment, etc. Second,
the potential danger the uncontrolled bipolar disorder may entail for the welfare of the child
should be estimated through taqdir al-mafsadah. Third, by means of takyif hukmi, all the verified
information should be considered in the light of the rules of Islamic and Indonesian laws. Finally,
a decision about the custody will be made after the court applies tadbir muwazan.

The principal contribution of this study lies in operationalizing sadd al-dhari‘ah from a
general preventive doctrine into a practical framework for judicial reasoning in child custody
disputes involving parents with psychosocial disabilities. The framework emphasizes that
custody decisions should be based on objective evidence, expert assessment, and a careful
balancing of benefits and harms rather than on diagnostic labels or social stigma. Prioritizing the
best interests of the child does not require the arbitrary denial of parental rights; rather, it
provides a principled mechanism for protecting children while respecting the dignity, legal
personhood, and rights of parents with bipolar disorder. In this way, the study contributes to the
development of evidence-based, non-discriminatory, and child-centred custody adjudication
within contemporary Islamic family law and Indonesian Religious Court practice.
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